US DEPARTMENT OF AR OLTURE, FCREST SERVI CE
(JGN\Y P. WLSON

| BLA 98-178 Decided My 1, 2000

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent , approvi ng Native al | ot nent appl i cati on J-0109609.

Affirned.
1 A aska: Native Al otnents--Evidence: Preponderance

Qual i fying substantial actual possession and use of
land prior toits inclusionin a nationa forest
was establ i shed by a preponderance of recorded

evi dence whi ch included a Native al | ot nent

appl i cation corroborated by other proof of use and
occupancy begi nning in 1901.

APPEARANCES. Maria C Lisowski, Esq., Gfice of the General Gounsel, U S
Departnment of Agriculture, Juneau, A aska, for the US Forest Service;
Carlene Faithful, Esq., dfice of the Regional Solicitor, US Departnent
of the Interior, Anchorage, A aska, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE MULLEN

The US Departnent of Agriculture, Forest Service (Forest Service),
has appeal ed a January 22, 1998, decision issued by the Alaska Sate
Gfice, Bureau of Land Managenent (BLMN), approving A aska Native Al ot nent
Appl i cation J-0109609.

Johnny P. Wlson filed the original A aska Native all ot nent
application wth the Juneau Land Gfice, BLM on January 16, 1958, pursuant
to the Act of May 17, 1906, as anended, 43 US C '' 270-1 through 270-3
(1970). Hs application described the | and he sought as "the Uhnaned
island located in Little Pybus Bay in Pybus Bay in Frederick Sound.” The
island was later identified by BLMas Lot 2, sec. 28, T. 53 S, R 71 E,
Qopper Rver Meridian, Alaska. A second application formwas filed on
Decenber 2, 1959, anending the prior application by providing the above
| and description depicting 34.96 acres. This second formwas acconpani ed
by an "Evi dence of Qccupancy” formstating, "I continued to reside on this
land on a year around basis from1901 until 1951. | have al so resi ded on
this land fromFebruary 1 to March 1 and fromNovenber 1 to Decenber 1 of
each year from1952 to the present tine." The stated |and use is as
fol | ows:
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"During the hunting season | kill deer for food and during the trappi ng
season | catch mink and | and otter for their fur to provide a portion of ny
livelihood." He clains to have built a one-roomfrane cabin on the site in
1949.

The | and covered by his application was wthdrawn and reserved for
the Tongass National Forest on February 16, 1909. By letter dated January
11, 1961, the Forest Service inforned BLMthat it had conducted a field
examnation of this island and recommended that WI son's application be
denied. The Forest Service reported that its examner found neither
evi dence of any recent occupancy nor evidence of substantial use and
occupancy by the applicant prior to the establishment of this portion of
the Tongass National Forest. The Forest Service examner did find the
remmants of an uni nhabited cabi n.

n January 27, 1961, the Juneau Land Gfice, BLM rejected WIson's
application, finding that "there is no evidence of occupancy prior to
establ i shnent of the Tongass National Forest and the |ands are not
consi dered val uabl e for agriculture and grazing purposes.” 1/ O Sept enber
5, 1980, WIlson's application was reinstated. See, e.g., Heirs of George
Titus, 124 IBLA 1 (1992); Heirs of Saul Sockpeal uk, 115 | BLA 317, 326
(1990) (applications may not be rejected wthout an opportunity for a
hearing, Pence v. K eppe, 529 F.2d 135 (9th dr. 1976), and those that had
been were reinstated). The A aska National Interest Lands (onservation Act
requi red adj udi cation of the reinstated application on its nerits because
the land clai ned was reserved for National Forest use before Decenber 13,
1968. See 43 US C ' 1634(a)(4) (1994); Heirs of George Titus, supra.

h July 15, 1997, BLMconducted a fiel d examnation and found the
resour ces needed to support WIson's clained uses were present on the
island. Inits January 22, 1998, decision approving the all ot nent
appl i cation, BLMconcl uded: "There is no evidence in the case file that
di sputes the applicant's clai ned use and occupancy of the |ands cl ai ned.

It seens nore likely than not that the applicant has used and occupi ed t he
land clained as stated on his application.” The Forest Service appeal ed.
2/

1/ Inclusion of land wthin a National Forest does not preclude the grant
of a patent "if founded on occupancy of the land prior to the establi shnent
of the particular forest or if the Secretary of Agriculture certifies that
the land in an application for an allotnent is chiefly valuable for agri-
cultural or grazing purposes.” 43 US C ' 270-2 (1970); see Forest
Service, US Departnent of Agriculture (Heirs of Fank Kitka), 133 I BLA
219, 222 (1995); Yakutat & Southern Railway v. Harry, 48 L.D 362, 364
(1921).

2/ BLMs field report indicates that the applicant is deceased. The

deci sion was served on the Gentral Gouncil of the Tlingit and Hai da I ndi an
Tribes of A aska as the recogni zed representative of Wlson's heirs.
Neither the CGentral Gouncil nor WIson's heirs have appeared as adverse
parties responding to the Forest Service's appeal .
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Inits statenent of reasons, the Forest Service argues that the
evi dence of record does not affirmatively show WI son conplied wth the
requi renents of the Native Allotnent Act and inpl enenting regul ations. The
Forest Service avers that the decision incorrectly relies on the
observation in the 1958 field examnation that a cabin had existed on the
allotnment. This cabin does not, the Forest Service alleges, prove that the
appl i cant occupied the land prior to the 1909 w t hdrawal because the cabin
was not built until 1949. The Forest Service then contends that the BLM
deci sion gave significant weight to a statenent submtted by Raynond Bel |
regarding Wlson's clained use, but did not consider that Bell's statenent
was submitted in 1958, nore than a year before WI son anended hi s
application. The Forest Service asserts that Bell's statenment shoul d not
be relied upon to substantiate the anmended applicati on.

[1] The Departnent has consistently ruled that an applicant under
the 1906 Native Allotnent Act nust affirnatively showthat he or she has
net the requirenents of the Act and its inplenenting regul ations in order
to establish entitlenent. Whited Sates v. Hirs of Jake Yaguam 139 |BLA
376, 383-84 (1997); lhited Sates v. Gdbraith, 134 IBLA 75, 100-101
(1995), and cases there cited. The standard of proof required to be
applied is, as BLMfound, proof by a preponderance of the evidence of
record. See, e.q., Forest Service, US Departnent of Agriculture (Paul
Edwards), 144 1BLA 217, 219 (1998); Pedro Bay Gorp., 111 IBLA 271, 273
(1989). The Forest Service argunent that there is no proof of entry prior
to 1909 overl ooks the fact that WIson's application establishes his date
of entry. This direct evidence is supported by additional evidence
gathered by BLM and there is nothing to suggest that WIson's use did not
beginin 1901, as Wlson said it did. The Forest Service has not shown
error in the decision now under review and we concl ude that WIson's
allotnent application was properly approved.

The Forest Service suggests that a contest hearing be ordered. The
Board has established that when conflicting evidence exists concerning a
Native al lotnent applicant's use and occupancy of the land cl ai ned whi ch
raises material factual issues, a contest should be initiated so that those
i ssues can be resolved at a hearing. See, e.g., Pedro Bay Gorp., 88 | BLA
349, 354-55 (1985); Sate of Aaska, 85 IBLA 196, 202-204 (1985). BLM nay
not arbitrarily deny an allotnent to an Al aska Native who neets the
statutory requirenents. Pence v. K eppe, supra at 142. Smlarly, a
decision to approve an allotnent nust be supported by an anal ysis of the
facts sufficient to support its adjudication. Ve find neither conflicting
evi dence nor failure by BLMto provi de a reasoned anal ysis of the evi dence
submtted. The Board' s determnation in Lhited Sates v. Heirs of Jake
Yaquam supra at 382-84, is instructive. In that case we determned that
use of the Iand whi ch does not | eave physical evidence is sufficient to
establish entitlenent to an Alaska Native all otnent, provided the record
denonstrates substantiality and exclusivity of use by a preponderance of
the evidence. The requirenent of substantial use may be satisfied when a
wtness for the applicant attests to the applicant's regul ar use of the
land in question. In the absence of contrary reliabl e evidence, a show ng
that the applicant
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had affirmatively declared the area as his allotnent is sufficient to
preponderate on the i ssue of exclusivity. The record contains sufficient
evi dence of excl usi ve use and occupancy. |n the absence of evidence to the
contrary, this evidence preponderates on the naterial issues of WIson's
allotnent application raised by the Forest Service, regard ess of how
neager the Forest Service nay find it to be.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, the decision is
affirned.

RW Milen
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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